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Abstract

Adoption serves as a vital legal and social
mechanism that facilitates the formation of families,
transcending biological connections to create bonds
grounded in love and commitment.

This paper examines the evolution of adoption
within  Hindu jurisprudence, transitioning from
traditional rituals to contemporary rights-based
frameworks. Historically, adoption in Hindu law
was seen as a sacramental act with profound
religious significance. However, the enactment of
the Hindu Adoption and Maintenance Act (HAMA)
of 1956 marked a significant shift, establishing
adoption as a secular legal process governed by
statutory provisions.

This study analyzes the implications of HAMA on
the rights of adoptive parents and adopted children,
highlighting issues of gender inequality, the limited
scope of eligibility, and the exclusion of non-Hindu
communities from its purview. By exploring key
legal cases and the role of regulatory bodies like the
Central Adoption Resource Authority (CARA), the
paper underscores the ongoing challenges and
lacunae in the existing framework. Ultimately, it
calls for reforms to promote equitable adoption
practices that align with modern human rights
standards, ensuring the welfare of children and the
rights of all prospective parents within the diverse
tapestry of Indian society.

KEYWORDS: Adoption, Hindu jurisprudence,
gender inequality, lacunae, personal laws

INTRODUCTION :

Historically, adoption in Hindu law was viewed as a
sacramental act, governed by numerous religious
rules. While religious motives played a significant
role, secular considerations such as ensuring lineage,
providing security in old age, and leaving an heir

were also important. The primary purpose of
adoption laws was to offer relief to childless
individuals, but modern laws also focus on rescuing
abandoned, destitute, or orphaned children.

The concept of adoption in Hindu jurisprudence has
undergone a profound transformation, shifting from
traditional rituals steeped in religious significance to
a framework governed by legal rights and
responsibilities. Historically, adoption was viewed
as a sacramental act, aimed not only at ensuring the
continuation of family lineage but also at fulfilling
religious obligations. The introduction of the Hindu
Adoption and Maintenance Act (HAMA) in 1956
marked a pivotal moment, secularizing the adoption
process and establishing legal parameters that
govern the rights of adoptive parents and children.
The Act marked a significant shift by establishing
adoption as a secular institution, applicable to
Hindus, Buddhists, Jains, and Sikhs, but excluding
Muslims, Christians, Parsis, and Jews & This act
also eliminated the religious aspects of adoption,
meaning that no religious ceremony is required, and
all valid adoptions must conform to the act's secular
requirements. Thus, since 1956, all adoptions in this
context are considered secular rather than
sacramental.

MEANING OF ADOPTION

Adoption is a legal process through which an
individual or couple becomes the permanent legal
parents of a child who is not biologically theirs. This
process involves the transfer of parental rights and
responsibilities from the biological parents to the
adoptive parents

The Cambridge Dictionary defines adoption as —
“The act of taking another person’s child legally into
your family to raise as your own child”.
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The Hindu Adoption and Maintenance Act, 1956
formalized adoption within Hindu law for the first
time, aligning it with religious sanction. While the
Act doesn't explicitly define adoption, it stipulates
that any adoption outside its framework is
considered void. The law primarily aims to provide
relief to childless individuals, offering an avenue for
adopting children in need, including orphans and
destitute children.

A significant shift in the 1956 Act was the inclusion
of girls in adoption, as opposed to the traditional
Hindu focus on adopting sons. The Act reflects a
modern, uniform approach to adoption, catering to
societal changes and the needs of children seeking
homes. The adoption of a child is a legal and
transformative act that creates new family
relationships and ensures the well-being of children
in need of a permanent, loving home.

EVOLVING PARADIGMS: TRACING THE
JOURNEY OF ADOPTION FROM HINDU
RITUALS TO LEGAL RIGHT

Adoption has a long history in Hindu society, and its
practice has evolved over centuries. In ancient times,
adoption was deeply embedded in religious and
social customs. The historical evolution of adoption
under Hindu law can be traced through several
stages:

1. Vedic Period (1500 BCE - 500 BCE)

e In the Vedic period, adoption was primarily
viewed as a way to ensure the continuity of family
lineage, particularly through the birth of a son,
which was considered essential for performing
certain religious rites (such as pinda offerings for
ancestors).

e The primary purpose of adoption during this
period was to produce a male heir to carry on family
duties, especially to fulfill the ancestral rituals. If a
family was childless, they could adopt a son to
perform these religious obligations.

e The Manusmriti (circa 200 BCE - 200 CE), one
of the oldest Hindu legal texts, provides early

guidelines on adoption. It emphasized the idea that a
son must be adopted to continue the family’s
religious and social duties.

2. Post-Vedic Period and Classical Hindu Law
(500 BCE - 1200 CE)

During this time, the practice of adoption was
formalized, especially within the context of family
and social stability.

The Smritis (legal texts) further elaborated on
adoption, such as the Yajnavalkya Smriti and Narada
Smriti, which prescribed the rules and requirements
for adoption. These texts mainly focused on
adopting sons, particularly to preserve family and
religious traditions.

Adoption was primarily a patrilineal institution,
meaning that only male heirs were considered
appropriate for adoption. Female adoption was
extremely rare, as women were generally not seen as
heirs in the traditional Hindu social structure.

3. Medieval Period (1200 CE - 1700 CE)

During the medieval period, adoption continued to
play an essential role in Hindu society, especially in
aristocratic and royal families. Many kings and
nobility adopted sons to ensure the continuation of
their dynasties.

Adoption was governed by local customs and
practices, which varied across regions and
communities. However, the general focus remained
on adopting male heirs to secure family heritage.

4. British Colonial Period (1700 CE - 1947 CE)
Under British rule, Hindu law was codified, and
legal reforms began to take shape. The British
colonial administration tried to standardize and
regulate personal laws, including those related to
adoption, by taking inspiration from religious texts
and local customs.

In 1864, the British Government passed the Hindu
Adoption Act, which sought to regulate adoption
practices. However, the law remained unclear and
restrictive, and the practice of adoption continued to
be largely governed by Hindu personal customs.

The focus on male heirs continued, but there was
some recognition of the possibility of adopting
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daughters, particularly when there was a need for
property inheritance in certain cases.

5. Post-Independence Era and Modern Adoption
(After 1947)

After India's independence, there was a growing
need for a codified, uniform law that could address
the complexities of adoption across Hindu
communities and offer protection to the rights of
children.

This led to the enactment of the Hindu Adoption and
Maintenance Act, 1956, which was the first
significant piece of legislation to govern adoption in
Hindu law.

The 1956 Act marked a significant departure from
the ancient norms. It:

Allowed adoption of both boys and girls, breaking
the tradition of prioritizing male heirs.

Codified and standardized adoption practices across
all Hindu communities, replacing diverse regional
customs.

Introduced modern principles, such as the welfare of
the child and the need to provide a stable home for
abandoned, orphaned, or destitute children.

In LAXMI KANT PANDEY Vs. UNION OF
INDIA,Justice P. N. Bhagwati held that: “The most
congenial environment for a child would, of course,
be that of the family of his biological parents. The
adoptive parents would be the next best substitute
for biological parents. Thus, the historical evolution
of adoption under Hindu law moved from a
religiously driven, patriarchal system focused on
sons to a more modern, child-centric approach that
allowed for the adoption of both boys and girls,
aiming to provide children with a secure family and
home. The Hindu Adoption and Maintenance Act,
1956 played a crucial role in this transformation,
codifying adoption as a legal and social process that
could benefit all children, regardless of gender.

HINDU ADOPTION AND MAINTENANCE
ACT, 1956
The Hindu Adoption

and Maintenance Act

(HAMA), 1956 is a landmark piece of legislation in
India that governs the adoption of children by
Hindus. It formalized the process of adoption and
established a uniform legal framework, ensuring the
legal rights and protections of both the adopted child
and the adoptive parents. Prior to its enactment,
adoption practices were largely governed by
traditional customs, which varied significantly
across different regions and communities. The 1956
Act marked a major shift from customary practices
to a codified, legally binding system .

e Objectives and Purpose of the Act
The primary aim of the Hindu Adoption and
Maintenance Act, 1956 was to establish a clear and
structured legal procedure for adoption. The Act had
two major purposes:
e To provide relief to childless families by
formalizing adoption as a legal process.
e To ensure the welfare and rights of adopted
children, who were often left vulnerable due
to the lack of legal recognition.

The Act was crucial in promoting equality and
protection for children, particularly as it broadened
the scope of adoption beyond religious rituals to
legal rights.

e Scope and Applicability:

e The Act applies to Hindus, which includes
anyone who is a Hindu by religion, Buddhist, Jain,
or Sikh. The term "Hindu" is broadly defined and
includes people who have converted to these
religions as well as certain individuals from other
religious backgrounds who voluntarily follow Hindu
customs.

e The Act does not apply to Muslims, Christians,
Parsis, or Jews. However, these communities may
adopt children through different laws or personal
practices.

e Key Provisions of the Act :

The Act defines adoption as the process by which a
child is taken into the family of the adoptive parents,
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severing ties with the biological family. This is
crucial because it grants the child the same legal
status as a biological child, including inheritance
rights.

Eligibility for Adoption: The Act sets specific
eligibility criteria for who can adopt and who can be
adopted.

Adoptive Parents: A Hindu male or female who is
unmarried, or a married couple, can adopt a child.
However, certain restrictions apply. For example, a
man can only adopt a child if his wife consents (if
married). Also, both adoptive parents must be at
least 21 years older than the child they wish to adopt.
Adopted Children: The child being adopted must
be a Hindu, and the child should not have been
married or have reached the age of 15. The Act
allows the adoption of both boys and girls, which
was a significant step forward from earlier traditions
that focused primarily on adopting sons.

Procedure of Adoption: Unlike the informal and
religiously guided adoptions of the past, the Act
required that the adoption be done through a formal
ceremony, ensuring clarity in the relationship
between the adoptive parents and the child. The
adoption must be done in the presence of at least two
witnesses, and a deed of adoption must be executed.

CREATING LEGAL FAMILIES:

THE ESSENTIAL CRITERIA FOR VALID
ADOPTION

The requisites for a valid adoption under the Hindu
Adoptions and Maintenance Act (HAMA) of 1956
are given in Section 6 of the Act

6. Requisites of a valid adoption.—No adoption
shall be valid unless—

(i) the person adopting has the capacity, and also the
right, to take in adoption;

(i) the person giving in adoption has the capacity to
do so;

(iii)the person adopted is capable of being taken in
adoption; and

(iv)the adoption is made in compliance with the other
conditions mentioned in this Chapter.

Other conditions for a valid adoption are outlined
in Section 11 of the Act, including:

Other conditions for a valid adoption. In every
adoption, the following conditions must be complied
with:-

(i) if the adoption is of a son, the adoptive father or
mother by whom the adoption is made must not have
a Hindu sonson’s son or son’s son’s son (whether by
legitimate blood relationship or by adoption) living
at the time of adoption;

(ii) if the adoption is of a daughter, the adoptive
father or mother by whom the adoption is made must
not have a Hindu daughter or son’s daughter
(whether by legitimate blood relationship or by
adoption) living at the time of adoption;

(iii) if the adoption is by a male and the person to be
adopted is a female, the adoptive father is at least
twenty-one years older than the person to be
adopted;

(iv)if the adoption is by a female and the person to be
adopted is a male, the adoptive mother is at least
twenty-one years older than the person to be
adopted;

(v) the same child may not be adopted simultaneously
by two or more persons;

(vi)the child to be adopted must be actually given and
taken in adoption by the parents or guardian
concerned or under their authority with intent to
transfer the child from the family of its birth 1 [or in
the case of an abandoned child or a child whose
parentage is not known, from the place or family
where it has been brought up] to the family of its
adoption:

Provided that the performance of dattahomam shall
not be essential to the validity of an adoption.

WHO CAN BE AN ADOPTIVE PARENT?
UNPACKING THE LEGAL ELIGIBILITY
FOR ADOPTION

Under the Hindu Adoption and Maintenance Act,
1956, the eligibility criteria for who can take in
adoption (i.e., who can adopt a child) are clearly
defined. Here’s a detailed breakdown of who is
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legally allowed to adopt under the Act:

1. HINDU MALE

Under the Hindu Adoptions and Maintenance Act
1956 , section 7 Capacity of a male Hindu to take in
adoption Any male Hindu who is of sound mind and
is not a minor has the capacity to takes on or a
daughter in adoption: Provided that, if he has a wife
living, he shall not adopt except with the consent of
his wife unless the wife has completely and finally
renounced the word or has ceased to be a Hindu or
has been declared by a court of competent
jurisdiction to be of unsound mind.

Explanation If a person has more than one wife
living at the time of adoption, the consent of all the
wives is necessary unless the consent of any one of
them is unnecessary for any of the reasons specified
in the preceding proviso.

The explanation under the Hindu Adoption and
Maintenance Act, 1956 clarifies that if a person has
more than one wife at the time of adoption, the
consent of all the wives is required for the adoption
to be valid. However, In the case of Gheesa Lal vs.
Dhapubai, the Supreme Court held that under the
Hindu Adoption and Maintenance Act, 1956, the
consent of the wife, as required by Section 7 of the
Act for an adoption by her husband, must either be
in writing or be demonstrated through an affirmative
act that is voluntarily and willingly performed by
her. The Court clarified that the mere presence of the
wife during the adoption process does not
automatically signify her consent. The consent must
be clear, explicit, and voluntary, reflecting her
genuine agreement to the adoption.

2. HINDU FEMALE

Under the Hindu Adoptions and Maintenance Act
1956 , section 8 Capacity of a female Hindu to take
in adoption Capacity of a female Hindu to take in
adoption. Any female Hindu who is of sound mind
and is not a minor has the capacity to take a son or
daughter in adoption: Provided that, if she has a
husband living, she shall not adopt a son or daughter

except with the consent of her husband unless the
husband has completely and finally renounced the
world or has ceased to be a Hindu or has been
declared by a court of competent jurisdiction to be of
unsound mind.

A Hindu female (whether married or unmarried) can
adopt a child under the Act, but there are specific
conditions for married women:

If the female is married, both she and her husband
must consent to the adoption. The female must also
be at least 21 years older than the child she wishes to
adopt.

If the female is married and her husband is unable or
unwilling to adopt a child, she may adopt a child
independently, but the husband’s consent will still be
required if he is not legally separated.

In these cases, the wife's adoption rights are not
contingent upon her husband's consent The Hindu
Adoption and Maintenance Act (HAMA), 1956
marked a major shift from traditional Hindu law,
particularly regarding the adoption rights of women.
In the case of Naliti Roy Chowdhury vs.
Sudhindra Nath Majumdar, the Supreme Court
recognized that the HAMA empowered Hindu
females, even if not married, to adopt a child in their
own right. This was a significant departure from the
old Hindu law, where a female, even a widow, could
not adopt in her own capacity but could adopt on
behalf of her deceased husband.

Under the old law, as illustrated in cases like Naidu
vs. Naidu and Appaswami vs. Sarangpani, a
woman (even a widow) could only adopt a son on
behalf of her deceased husband, but she was not
considered the adoptive mother in her own right. Her
role was that of a surrogate mother to her husband's
adopted son.

However, the 2010 amendment (by Act 30 of 2010,
Section 3) to Section 8 of the HAMA made a
critical change: it allowed a Hindu female, who is of
sound mind and not a minor, to adopt a child
independently. If the woman is married, her
husband's consent is necessary for the adoption.

In the case of Vijayalakshamma vs. B.T. Shankar,
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it was further clarified that a widow adopting a child
does not need the consent of a co-widow because the
adoption is done in her own capacity, not as a
representative  of her  deceased  husband.
Additionally, if a woman adopts a male child, she
must be at least 21 years older than the child.

In summary, the HAMA empowers Hindu women to
adopt independently, with certain conditions
regarding marital status and age, reflecting a
progressive shift in adoption law, particularly for
women.

3. MARRIED COUPLE

A married couple can jointly adopt a child, provided
both the husband and wife give joint consent to the
adoption.

Consent of both spouses is necessary for the
adoption, and both must meet the minimum age
requirement (21 years older than the child).

The wife’s consent is mandatory even if the husband
initiates the adoption, and vice versa.

4. UNMARRIED PERSONS

An unmarried person (whether male or female) can
adopt a child, as long as they meet the other
eligibility requirements under the Act (including the
age requirement). Single individuals have the same
rights as married individuals to adopt children, and
they are allowed to adopt children of either gender.

Essential Documentation for Valid Adoption
Under Hindu Law

The process and rules surrounding adoption are
primarily governed by the Hindu Adoption and
Maintenance Act, 1956 (HAMA), which applies to
Hindus, Buddhists, Jains, and Sikhs. To ensure a
valid adoption under Hindu law, certain formalities
must be followed. Below is a sample outline and
description of the documentation required for a valid
adoption under Hindu law.

e Adoption Deed (Legal Document of Adoption)
The most critical document is the Adoption Deed,
which must be executed by the adoptive parent(s)

and signed in front of witnesses.

Key Elements of Adoption Deed:

e Date of adoption

e Personal details of the adoptive parent(s) (name,
address, age, religion, etc.)

e Personal details of the adopted child (name, age,
gender, date of birth, etc.)

e Declaration of the adoption — that the adoptive
parent(s) wish to adopt the child and the biological
parents consent to the adoption.

e Affirmation of legal rights — confirming that the
child will be treated as the legitimate child of the
adoptive parents and has full inheritance rights.

o Name of the child post-adoption (if applicable).

e Consent of biological parents (if applicable),
especially if they are alive.

Consent of Biological Parents or Guardian (If
Applicable)

e |If the child being adopted is a minor and is not
abandoned, the consent of the biological parents or
legal guardian is required. This is typically obtained
in writing, and the document must include:

o Affidavit of consent by the biological parents,
stating their agreement to the adoption.

e |If the child is abandoned or orphaned, consent
from the guardian or child welfare committee may
be required.

Age of the Adopted Child

e Under the Hindu Adoption and Maintenance Act,
the adopted child must be:

e A minor (less than 15 years of age).

e If the child is over 15 years old, adoption is
allowed only if the child is unmarried.

e A birth certificate or medical certificate stating
the child’s date of birth must be submitted to
confirm the child’s age.

Age of the Adoptive Parent(s)
e The age of the adoptive parent(s) must meet the
following requirements:
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e The adoptive father must be at least 21 years older
than the child.

e The adoptive mother must be at least 21 years
older than the child.

e In the case of a couple adopting a child, the
couple must also be legally married.

e An affidavit of age or a birth certificate of the
adoptive parent(s) may be required to verify their
age.

e Proof of Relationship between Adoptive Parent(s)
and Child

While adoption in Hindu law does not require a
biological connection, there may be certain
situations where a proof of relationship might be
necessary, especially in cases where the adoption is
contested or subject to scrutiny.

Affidavit declaring the nature of the relationship
between the adoptive parent(s) and the child.
Residence Proof

e Both the adoptive parents and the adopted child
should provide proof of residence (such as a
government-issued identity card, utility bills, lease
agreement, etc.) to demonstrate their eligibility to
adopt.

Medical Certificate of the Child

e The child should undergo a medical examination
by a qualified doctor, and a medical certificate must
be obtained confirming the child’s health status.
This can be particularly relevant if the child has any
medical conditions that might affect the adoption.

Psychological Fitness of the Adoptive Parents
Court Approval (If Necessary)

e Though not always mandatory, a psychological
assessment or evaluation of the adoptive parents may
be required by certain adoption agencies or courts.
The goal is to ensure that the parents are capable of
providing a stable and loving environment for the
child.

e In some cases, particularly if there is a dispute,
the adoption process may require court intervention.

This typically occurs when:

e The child is abandoned, or parental consent is not
available.

e The child’s welfare is in question.

¢ In such cases, the court will evaluate the adoption
through an adoption petition, and if the adoption
meets all legal requirements, the court will issue an
adoption order.

Post-Adoption Formalities

e Once the adoption is complete, an adoption
certificate may be issued by the court or adoption
agency.

e The adoptive parents can apply to have the child’s
name changed in official records like the birth
certificate, school records, and other government
documentation

Additional Considerations for Inter-Country
Adoption (If Applicable)

e |If the adoption is inter-country, additional legal
procedures under the Central Adoption Resource
Authority (CARA) and the Hague Convention on
Inter-Country Adoption may apply. This will
involve more extensive documentation, such as:

e NOC (No Objection Certificate) from CARA.

e Immigration clearance and other international
adoption requirements.

e The essential documents required for a valid
adoption under Hindu law include the adoption
deed, consent of biological parents, proof of the
child's age, medical records, and possibly a court
order. It is advisable to engage a legal expert to
ensure that all formalities are followed, especially in
complex cases or those requiring court approval.

ITHE GIVER ELIFE:

WHO HAS THE RIGHT TO PILACE A
CHILD FOR ADOPTION?

Under old Hindu law, the rules governing who may
give a child in adoption were more restrictive
compared to the modern framework provided by the
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Hindu Adoption and Maintenance Act, 1956
(HAMA). However, the old Hindu law traditions
were largely governed by religious texts, customs,
and social practices, with certain categories of
people authorized to give a child in adoption.
Traditionally, the father had the primary right to give
a child in adoption. This was based on the belief that
the father's duty to provide for his child's spiritual
and worldly welfare included the right to choose an
adoptive family.

The mother could give the child in adoption, but
only with the father's consent, unless the father was
dead or absent. The mother's consent was not
considered valid independently in many old
traditions. In the case of a widow, she could give her
child in adoption if she was childless, but she needed
the permission of her deceased husband's family
(specifically, his heirs) to do so. This was meant to
ensure that the child remained within the family line.
Under modern Hindu law, specifically the Hindu
Adoption and Maintenance Act (HAMA), 1956, the
process of adoption has been clearly defined and
expanded to be more equitable compared to
traditional practices. This law applies to Hindus,
Buddhists, Jains, and Sikhs. In contrast to the old
Hindu law, where adoption was largely governed by
patriarchal customs, the modern legal framework
allows more flexibility and equality for both parents
and other parties involved in the adoption process.

Under section 09 of Hindu Adoption and
Maintenance Act (HAMA), 1956

9. Persons capable of giving in adoption.

(1)No person except the father or mother or the
guardian of a child shall have the capacity to give
the child in adoption.

2 [(2) Subject to the provisions of sub-section (4),
the father or the mother, if alive, shall have equal
right to give a son or daughter in adoption: Provided
that such right shall not be exercised by either of
them save with the consent of the other unless one of
them has completely and finally renounced the world
or has ceased to be a Hindu or has been declared by

a court of competent jurisdiction to be of unsound
mind.]

[(4) Where both the father and mother are dead or
have completely and finally renounced the world or
have abandoned the child or have been declared by a
court of competent jurisdiction to be of unsound
mind or where the parentage of the child is not
known, the guardian of the child may give the child
in adoption with the previous permission of the court
to any person including the guardian himself.]

(5) Before granting permission to a guardian under
sub-section (4), the court shall be satisfied that the
adoption will be for the welfare of the child, due
consideration being for this purpose given to the
wishes of the child having regard to the age and
understanding of the child and that the applicant for
permission has not received or agreed to receive and
that no person has made or given or agreed to make
or give to the applicant any payment or reward in
consideration of the adoption except such as the
court may sanction.

Explanation.—For the purposes of this section—
the expressions “father” and “mother” do not include
an adoptive father and an adoptive mother; 5* * * 6
[(ia) “guardian” means a person having the care of
the person of a child or of both his person and
property and includes a guardian appointed by the
will of the child's father or mother, and a guardian
appointed or declared by a court; and “court” means
the city civil court or a district court within the local
limits of whose jurisdiction the child to be adopted
ordinarily resides.

THE FATHER

e Under Hindu Adoption and Maintenance Act,
1956, the father retains the right to give a child in
adoption. However, the law is more equitable than
traditional practices.

e Consent of the Father: The father can give a child
in adoption, but his right to do so is not absolute.
The law requires that both parents (if both are alive)
must consent to the adoption of a child, ensuring that
the mother’s rights are equally recognized.
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THE MOTHER

e Under the modern law, the mother has the
independent right to give her child in adoption
without requiring the consent of the father, under
certain conditions.

e When the father is deceased or incapable of
giving consent (e.g., due to mental incapacity or
absence).

e When the father is voluntarily relinquishing his
rights or if there is no father in the child's life (e.g.,
single mothers or in cases where the father's identity
is unknown).

e Unmarried Mother: An unmarried woman
(mother) can give her child in adoption, provided she
has the full legal capacity to do so.

JOINT PARENTS (MUTUAL CONSENT)

e Consent Of both parents are alive and capable of
making decisions, joint consent from both the
biological mother and father is required for the
adoption to be valid.

e This change in law marks a departure from
traditional practices, where the father’s consent was
considered paramount and the mother’s consent was
secondary.

THE GUARDIAN

e If the child has no living biological parents, the
legal guardian of the child can give the child in
adoption. The guardian must have the legal authority
over the child and must act in the best interest of the
child.

e A guardian’s consent must be approved by the
court if the child is not an orphan or if there is a
dispute about the child's welfare or adoption process.
e The guardian cannot place the child for adoption
without the approval of the child's biological family
(if possible) or the court’s approval in case the
parents are deceased or unknown.

HINDU MARRIED COUPLE
e Both members of a married Hindu couple have

the right to give a child in adoption, as long as both
parties agree to it. This is a significant departure
from earlier legal systems, where adoption was often
a unilateral decision made by the father.

e The adoptive couple must fulfill certain
conditions under HAMA (e.g., both parties being of
legal age, the adoptive father being at least 21 years
older than the child, and the adoptive mother being
at least 21 years older than the child).

WIDOWER MOTHER

e A widow can give her child in adoption, but she
must comply with the same legal requirements. If the
child is an only son and the widow is the legal
guardian, she may require the approval of the child’s
extended family or the court’s permission to give the
child in adoption, especially in cases involving
inheritance or property rights.

FAMILY MEMBERS (Relatives)

e Family members (such as grandparents, uncles,
aunts) may also give a child in adoption in some
cases. This typically occurs if the biological parents
are deceased, incapable, or have abandoned the
child.

¢ Relatives' Rights If a child’s biological parents
are deceased or unfit to care for the child, a relative
(typically a grandparent or other close family
member) may give the child in adoption. The
relative must ensure that the adoption is in the best
interests of the child.

Under the Hindu Adoption and Maintenance Act,
1956 (HAMA), the law evolved to grant more
balanced rights. Now, both parents (father and
mother) can independently give a child in adoption,
with both required to consent if both are alive.
Additionally, the Act extended the right to adopt to
guardians, not just parents. This includes both de
jure (legally appointed) and de facto (informal or
actual) guardians. A guardian, therefore, could give
a child in adoption, as long as they are the person
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legally or physically responsible for the child’s care.
In the case of Dhanrai vs. Suraj, the court clarified
that the term guardian under the Act includes both de
jure and de facto guardians. This means that a
manager, secretary, or person in charge of an
orphanage or even someone who has raised or cared
for the child (even if not the biological parent) can
give the child in adoption.

WHO IS ELIGIBLE FOR ADOPTION?
UNDERSTANDING THE L EGAL CRITERIA
FOR ADOPTING A CHILD:

Under the Dharmashastras (ancient Hindu religious
texts), the qualifications of a child for adoption were
discussed in detail, with specific guidelines for the
types of children eligible for adoption.

Under old Hindu law Eldest Son or Only Son: The
Dharmashastras recommended that an only son or
the eldest son of a family should not be given in
adoption, as this could cause the family to lose its
heir.

However, these requirements were considered
recommendatory rather than mandatory. This meant
that the adoption of an only son or eldest son was
still valid, even if it went against these traditional
guidelines. This principle was upheld in the case of
Jandumai vs. Haji Ojha, where the adoption of the
eldest or only son was deemed valid despite the
general recommendation against it.

Some prohibitions in old Hindu law were considered
mandatory, and violations of these rules would
render the adoption void. For example, it was
prohibited to adopt a child who was the son of one’s
sister or daughter. This restriction was rooted in the
belief that adopting close blood relatives in such a
manner could blur family and inheritance lines.
However , under the moder Hindu law The Hindu
Adoption and Maintenance Act, 1956 (HAMA),
under Section 10, establishes specific guidelines
about who can be adopted. Unlike the flexible
approach of old Hindu law, HAMA sets more
definite legal standards.

Section 10. Persons who may be adopted.—No

person shall be capable of being taken in adoption
unless the following conditions are fulfilled,
namely:-

e he or she is a Hindu;

¢ he or she has not already been adopted,

e he or she has not been married, unless there is a
custom or usage applicable to the parties which
permits persons who are married being taken in
adoption;

e he or she has not completed the age of fifteen
years, unless there is a custom or usage applicable to
the parties which permits persons who have
completed the age of fifteen years being taken in
adoption.

NAVIGATING THE LIMITS:
UNDERSTANDING THE RESTRICTIVE
CONDITIONS OF ADOPTION UNDER
SECTION 11 OF THE HINDU ADOPTION
AND MAINTENANCE ACT, 1956

Section 11 of the Hindu Adoption and Maintenance
Act, 1956, outlines specific restrictive conditions
that must be met for a valid adoption under Hindu
law. These conditions aim to regulate the adoption
process and ensure it is carried out in a manner
consistent with cultural and legal norms.

Key Restrictive Conditions:

Adoption of a Son:

e The adoptive parent must not have a living Hindu
son, son’s son, or son’s son’s son (either by birth or
adoption) at the time of adoption.

Adoption of a Daughter:

e The adoptive parent must not have a living Hindu
daughter or son’s daughter (either by birth or
adoption) at the time of adoption.

Age Difference for Male Adopting a Female:

o If the adoptive parent is male and the child to be
adopted is female, the adoptive father must be at
least 21 years older than the female child.

¢ Age Difference for Female Adopting a Male:

o |f the adoptive parent is female and the child to be
adopted is male, the adoptive mother must be at least
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21 years older than the male child.

No Simultaneous Adoption by Multiple People:

e A child cannot be adopted simultaneously by
more than one person.

Actual Giving and Taking of the Child:

e The child must be actually given and taken in
adoption by the parents or guardians, with the intent
to transfer the child from the family of birth (or the
place where the child was raised in the case of an
abandoned child) to the adopting family. The
performance of datta homam (a Hindu ritual) is not
essential for the adoption to be valid.

Case: Sandhya Supriya Kulkarni v. Union of India
The petitioners in this case challenged these
restrictive provisions under Section 11, particularly
the prohibition on adopting a second female child.
They argued that the restrictions violated their rights
under Articles 14 (Right to Equality) and 21 (Right
to Life and Personal Liberty) of the Indian
Constitution.

e Court's Reasoning:

The court noted that ancient Hindu law historically
allowed parents to adopt only one male child, and
later amendments extended this to allow the
adoption of a female child. However, the court
upheld the limitation of adopting more than one
female child, reasoning that the adoption privilege
should not be extended beyond this.

The court emphasized that the Hindu Adoption and
Maintenance Act had been in existence for decades
and had withstood various legal challenges.
Therefore, it refrained from examining the validity
of the provisions under Articles 14 and 21.

¢ International Perspective:

The court also referenced international conventions,
noting that Articles 2(1) and 3(1) of the Convention
on the Rights of the Child require states to respect
the rights of every child within their jurisdiction and
prioritize the child's best interests. However, it
suggested that the Indian Parliament may reconsider
the restrictive provisions in the future, particularly in
light of the challenges related to child adoption in
destitute circumstances.

INHERITANCE RIGHTS OF ADOPTED
CHILDREN UNDER HINDU ADOPTION AND
MAINTENANCE ACT. 1956:

“EQUAL STATUS, EQUAL SHARE”

Under the Hindu Adoption and Maintenance Act
(HAMA), 1956, the rights of an adopted child,
particularly in relation to inheritance, are clearly
defined. An adopted child is treated as a natural-born
child of the adoptive parents in terms of inheritance
rights, which means the adopted child inherits
property from the adoptive parents just as a
biological child would. Here are the key points
regarding inheritance rights of an adopted child
under HAMA, 1956:

1. Inheritance from the Adoptive Parents:

e Right to Inherit Property: An adopted child has
the same inheritance rights as a biological child in
the adoptive family. This means the child is entitled
to inherit the property of the adoptive parents (both
ancestral and self-acquired property), subject to the
terms of any will or legal restrictions.

e The child is treated as the natural-born child of
the adoptive parents and will inherit their estate in
the same manner as a biological child would, under
both intestate (when no will exists) and testate
(when there is a will) succession.

2. Property of the Biological Parents:

e No Inheritance from Biological Parents: Once a
child is adopted under the HAMA, 1956, they lose
the right to inherit from their biological parents.
Adoption severs the legal ties of the adopted child
with their birth family, and the child no longer has
any claim to the property of their biological parents.
o However, the child retains the right to inherit
from their biological parents if the adoption is not
done in full compliance with the law (i.e., if it is an
invalid or void adoption).

3. Succession and Devolution of Property:
 Inheritance by Will: If the adoptive parent leaves
a will, the adopted child can inherit according to the
terms of the will, just like a biological child. If the
will does not mention the adopted child, the child
can still claim inheritance as per the rules of intestate
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succession under the Hindu Succession Act.

4. Rights of Adopted Daughter:

e An adopted daughter enjoys the same rights as an
adopted son when it comes to inheritance from the
adoptive parents. She is entitled to inherit the
property, both movable and immovable, from the
adoptive parents as if she were their biological
daughter.

5. Property of Adoptive Parents’ Ancestors:

o The adopted child does not acquire rights over the
ancestral property of the adoptive parents' family
unless the adoption is completed in a manner that
would grant such rights under the Hindu Succession
Act, 1956.

 If the adoptive father inherits ancestral property,
the child is entitled to a share in that property under
the rules of coparcenary (joint family property), just
like a biological son would be.

6. No Impact on Joint Family Property:

e The adoption does not break the coparcenary
(joint family) structure in the adoptive family. The
adopted child has the same rights to joint family
property as a biological child would.

Hindu Adoption and Maintenance Act grants
inheritance rights to adopted children, ensuring they
are treated as full members of the adoptive family
for the purposes of succession and property
inheritance. However, their relationship to their
biological family is legally severed upon adoption,
and they no longer inherit from their birth parents.

EFFECT OF ADOPTION :

A NEW BEGINNING, A NEW LEGACY
Effect of Adoption under Section 12 of HAMA,
1956

Section 12 of the Hindu Adoption and
Maintenance Act (HAMA), 1956 outlines the legal
effects of adoption once it is completed. This section
highlights the fundamental legal consequences of an
adoption, which transform the legal relationship
between the adopted child and their biological
parents as well as their adoptive parents.

Here are the key effects of adoption as per Section 12

of HAMA, 1956:

1. Severance of Ties with Biological Parents

» Severance of Parental Rights: Upon adoption, all
legal ties between the adopted child and their
biological parents are severed. The child is no longer
considered a member of the birth family. This means
the child cannot inherit from the biological parents
or their family.

e The parental rights and obligations of the
biological parents are terminated, and the child has
no rights over the biological family’s property after
adoption.

2. Creation of Legal Relationship with Adoptive
Parents

e Full Member of Adoptive Family: The adopted
child becomes a full legal member of the adoptive
family. The child assumes the status and rights of a
natural-born child of the adoptive parents.

e Inheritance Rights: The adopted child gains the
right to inherit from the adoptive parents, just like a
biological child would, both from self-acquired
property and ancestral property.

3. Right to Maintenance

e The adopted child is entitled to maintenance from
the adoptive parents, and the adoptive parents have
an obligation to maintain the child as they would
their biological child.

4. No Right to Property of Biological Parents

e As aresult of adoption, the child loses all rights to
the property of their biological parents. This
severance includes the right to inherit from
biological relatives such as grandparents, uncles,
aunts, etc.

e The child is legally considered as born into the
adoptive family and has no claim over the

biological family’s assets.

5. Adopted Child’s Right to Religion and Caste
 Caste and Religion: The adopted child inherits the
caste and religion of the adoptive parents, effectively
adopting their social identity.

6. Change of Name and Status

e The adopted child may take on the surname and
other identifying marks of the adoptive family. This

IJSMER20241102

23


http://www.ejournal.rems.co.in/

ISSN: 2455-6203

International Journal of Science Management & Engineering Research (IJSMER)

Volume: 09 | Issue: 03 | Nov- 2024
Date of Acceptance: 20/11/2024

Date of Submission: 15/11/2024

WwWw.ejournal.rems.co.in
Date of Publish: 27/11/2024

represents the full integration of the child into the
new family and their social and legal identity within
that family.

7. Termination of Rights to Biological Parents

e The biological parents no longer have legal
responsibility for the child once the adoption is
finalized. Similarly, they do not have any claim over
the child’s property or any future inheritance rights
from the child.

Notwithstanding , The ruling in Dev Gonda Ray
Gonda Patil v. Shyam Gonda Ray Gonda Patil
clarifies the scope of property rights for adopted
children, particularly when it comes to inherited or
coparcenary property. The adopted child can inherit
only that property which is already vested in them
and cannot claim fluctuating coparcenary property
from the biological family after adoption. The
judgment highlights that adoption does not
automatically transfer all the property from the
biological family to the adoptive family. The child
only carries over property that they have an absolute
claim to, such as property inherited before adoption
or through a partition. The case reinforces the
principle that only property that has been clearly
vested in the child prior to the adoption can be
inherited by the child, and coparcenary property,
which is still part of the joint family pool, is
excluded.

In another case of Kisan v. Suresh, the court held
that just as an adopted child is not divested of any
property that was vested in them before adoption,
similarly, the adopted child cannot divest any person
of property or estate that was vested in them prior to
the adoption. Essentially, the ruling emphasizes that
the adoption does not affect the pre-existing property
rights of either the adopted child or others. The child
cannot claim any property from others that was
legally vested in those individuals before the
adoption took place. This principle upholds the
integrity of property rights established before the
adoption and prevents any retroactive changes to
ownership or inheritance.

ADOPTION IN THE SPOTLIGHT:
NAVIGATING THE MODERN CHALLENGES
AND DEBATES

Adoption practices under Hindu Adoption and
Maintenance Act (HAMA), 1956 have evolved over
the years, but several challenges and debates
continue to shape the legal landscape. These
challenges not only pertain to the legal framework
but also to social, cultural, and ethical
considerations. Here’s a breakdown of some of the
key challenges and ongoing debates:

Restrictive Adoption Criteria

o Gender-based Restrictions:

Under HAMA, a male adoptive parent cannot adopt
a female child unless he is at least 21 years older
than her, and vice versa for a female adoptive parent.
This has raised concerns of gender discrimination, as
it creates a disparity in adoption opportunities based
on the sex of the child and the adoptive parent.

o Limitations on Multiple Adoptions:

Section 11 of HAMA restricts adoption if the
adoptive parents already have a biological child of
the same gender (e.g., a family with a son cannot
adopt another son). This is seen as a traditional
practice that is at odds with modern realities where
families may be more open to adopting children of
any gender.

Caste and Religion Issues

o Caste Identity:

Adoption under HAMA leads to the adopted child
acquiring the caste of the adoptive parents, which
can create identity issues, particularly for children
adopted from different cultural or caste backgrounds.
This raises questions of social integration and
discrimination against adopted children who may
face challenges in adapting to a new caste or
community.

e Religious Identity:

Similarly, an adopted child inherits the religion of
their adoptive parents, which can lead to disputes in
cases where the biological parents belong to a
different religion, raising concerns about the right to
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religious freedom and the impact on the child’s
identity.

Adoption of Children from Orphanages and
Institutions

e Transparency and Regulation:

One of the key challenges today is ensuring ethical
and transparent adoption practices, especially
concerning children adopted from orphanages or
institutions. In many cases, there have been
instances of fraud, corruption, and illegal adoptions.
The Central Adoption Resource Authority (CARA)
and other regulatory bodies are working to monitor
and standardize adoption procedures, but lack of
oversight and trafficking concerns remain serious
issues.

e Child Welfare:

There is growing concern about the well-being of
children in institutional care, as opposed to adoption.
Critics argue that too many children are stuck in
orphanages for extended periods, without a genuine
effort to find adoptive homes for them.

The Concept of 'Single Parent Adoption™

o Acceptance of Single Parents:

While the law permits single parent adoption
(allowing either a male or female to adopt a child),
there is still a cultural stigma in many parts of India
against single individuals adopting children,
particularly men adopting girls. The debate centers
around whether single parents, especially single
women, should be allowed to adopt children in a
society that often sees marriage as a pre- condition
for parenting.

e Social Stigma:

Single parent adoption is still seen as a controversial
issue in some conservative communities, where
there is a belief that a child needs both a mother and
father figure. The idea of same-sex adoption is also
heavily debated, with many opposing it on moral,
cultural, and legal grounds.

Adoption and the Inheritance Rights of Adopted

Children

e Cultural and Legal Tension:

The inheritance rights of adopted children,
especially concerning coparcenary property (joint
family property), remain a contentious issue. Under
Hindu law, adopted children have the same rights to
property as biological children, but this is not always
clear in cases of ancestral property or complex
family disputes.

o Challenges in Modern Property Rights:
Conflicts arise when a family is uncertain about how
inheritance works after adoption, especially with
regard to undivided family property. The
interpretation of inheritance laws is still evolving,
and some courts have ruled that adopted children do
not automatically inherit ancestral property in the
same way as biological children.

Adoption and International Perspectives

e Inter-country Adoption:

With increasing numbers of children being adopted
internationally, there are ongoing debates about the
ethical considerations and international laws
surrounding adoption. India is a signatory to the
Hague Convention on Inter-country Adoption,
which aims to protect the rights of children in
international adoption. However, issues such as
cross-border legal complexities, the child's cultural
identity, and the status of inter-country adoption
under Indian law remain subjects of ongoing legal
scrutiny.

e Legal Framework and Gaps:

While India has made progress, the legal framework
governing inter-country adoption is still not entirely
foolproof, with gaps in enforcement, regulation, and
accountability. There are concerns about illegal
adoptions and the inadequate monitoring of the
adopted child's well-being after being sent abroad.
As society progresses, there is growing advocacy for
reforming adoption laws to make them more
inclusive, transparent, and aligned with the best
interests of children. The need for a balance between
legal procedures and emotional well-being of

IJSMER20241102

25


http://www.ejournal.rems.co.in/

ISSN: 2455-6203

International Journal of Science Management & Engineering Research (IJSMER)

Volume: 09 | Issue: 03 | Nov- 2024

Date of Submission: 15/11/2024

Date of Acceptance: 20/11/2024

WwWw.ejournal.rems.co.in
Date of Publish: 27/11/2024

children and families remains a key concern.

THE JUDICIARY'S ROLE IN SHAPING
ADOPTION LAWS: GUARDIANS OF
CHILDREN'S RIGHTS IN INDIA

The Government of India is committed to
protecting the rights and welfare of adopted
children, as reflected in Article 21 of the Indian
Constitution, which ensures every child’s right to
live a healthy life free from exploitation. This
fundamental right extends to adopted children,
safeguarding them from discrimination and ensuring
they enjoy the same protections as biological
children.

The Supreme Court of India has played a critical
role in securing the rights of adopted children
through several landmark rulings:

1. Shabnam Hashmi v. Union of India & Ors.
(2014):

In this case, the Supreme Court ruled in favor of
granting the right to adoption to people of all faiths,
including Muslims, setting aside religious barriers.
The Court upheld the Juvenile Justice (Care and
Protection of Children) Act, 2015 as a secular
adoption law, allowing all individuals, regardless of
religion, to adopt a child.

2. Sawan Ram v. Kalawanti (2017):

The Court held that an adoption by a female Hindu
not only benefits her but also benefits her deceased
husband's family. In this case, the adopted son
would be considered a member of the family of the
deceased husband, inheriting similar rights as
biological children in the adoptive family. The
adoption completely severed the child’s ties to the
natural family and replaced them with equivalent
rights in the adoptive family.

These rulings have reinforced the rights of adopted
children, ensuring they are treated equally in terms
of inheritance and family membership, regardless of
their background or religious affiliation.

NCLUSION:
Children are often seen as the future of the nation,

and every child has the fundamental right to be cared
for and protected. Unfortunately, many children are
abandoned each year, and adoption offers these
children a second chance at life. The concept of
adoption has evolved significantly over time.
Originally, adoption was rooted in spiritual
practices, with individuals adopting children to
secure spiritual salvation, particularly when they
could not have biological sons. In the modern era,
however, adoption is driven by a variety of
motivations, such as building a family, caring for
children in need, or providing a better life for a child
who is suffering.

Adoption creates an enduring, though non-
biological, bond between parents and children. In
contrast to Hindus, other religious groups in India,
such as Parsis and Christians, do not have formal
statutory adoption systems; their adoption practices
are instead governed by tradition.

Over time, Hindu adoption laws have seen
significant improvements, particularly with the
Hindu Adoption and Maintenance Act, 1956,
which granted adoption rights to both men and
women, and allowed girl children to be adopted,
thus eliminating gender discrimination. The main
goal of modern adoption laws is not only to protect
children but also to provide them with equal rights
and opportunities for growth, development, and
social justice. Ultimately, adoption serves the dual
purpose of fostering individual well-being while
contributing to the broader social and national
development.
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